Thomas Holmes Eh: Appellant, | : James Peacock, Reſpondent. 


I the year 1684. there was a Verbal Treaty between Richard Peacock (to whom the Reſpondent is ſurviving 
Executor) and the Appellant, concerning the ſaid Richard Peacock's intermarriage with Anne the Appellant's | 
Daughter, and upon that Treaty it was agreed, that the Appellant ſhould give to the ſaid Richard Peacock in 

Portion with his Daughter, 1000 J. and in Confideration thereof Richard Peacock was to ſettle 200 J. per 
Aunum upon Anne for her Lite, by way of Rent Charge; And it was further agreed, That in Caſe the aid Ri- 


chard or Anne ſhould dye without Iſſue, then 500 I. part of the Tooo 1. Portion, ſhould be returned to the Ap- 


pellant. | 1 „ 
The Marriage took effect, and the Appellant paid 5007. part of the ſaid Portion, but Richard the Husband not 


being able to Settle the 200 L per Aunum Rent Charge upon Anne, the other 500 7. was not paid. 


Richard Peacock died in the year 1690. without Iſſue, having never made any Settlement upon Anne his Wife; 
and after his deceaſe, the Reſpondent James Peacock, and Samuel Brogden, (who is fince deceaſed) the Executors of 
Richard Peacock, brought a Bill in the Court of Chancery in Ireland, againſt the Appellant, whoſe Danghter the 
Reſpondent's Teſtator did Marry, for the recovery of 500 J. being inſiſted to be the Reſidue of the Portion pro- 


miſed by the Appellant to be given in Marriage with his Daughter; Whereupon the Appellant, by his Anſwer, 


does poſitively Swear, That the Agreement, as to 500 J. part of the Portion, was, That it ſnould be refunded in 
caſe either the ſaid Appellant's Daughter Aune, or her ſaid Husband Richard Peacock, the Reſpondent's Teſtator, 
ſhould happen to dye without Iſſue, and inſiſts, that the ſaid Richard Peacock, being dead without Iſſue, the 500 J. 


reſidue of the Portion, ought not to be paid. 


Upon the Hearing of this Cauſe, the Court directed an Iſſue to be Tried at Law, viz. Whether it was any part 
of the Marriage Agreement between the ſaid Richard, and the Appellant, that any, and what part of the 1000 J. 
Portion, ſhould be paid back to the now Appellant, and if any part, how much, and upon what Terms ; and 
the Judge before whom ſuch Cauſe was to be Tryed, was appointed to Certifie the Verdict. — 
This Iſſue was accordingly Tryed, and the Judge certified, that the Jury found, That it was no part of the Mar- 
riage Agreement, that any part of the ſaid 1000 /. ſhould be paid back to the Appellant. 5 
Upon this Verdict the Court of Chancery Decreed, That the Reſpondent ſhould have and recover 500 J. Principal 


Money, together with Intereſt, after ſome Allowance in abatement of Intereſt in reſpe& of the Calamity of the 


Times in Jrelard ; and that the Reſpondent ſhould alſo recover Coſts, and this Intereſt to be computed by a Maſter. 
The Maſter upon this Order computed Intereſt from the time of the Marriage, which was in 84. and by his Re- 


port dated the 3d of February 1698. certified 600 J. due for Intereſt. 


From this Decree and Proceedings the Appellant Appeals : 8 
Firſt, For that the Reſpondent has no Pretence to have any Decree or Relief in Equity, in regard, if the 500 l. 
and Intereſt, be due upon the Marriage Contract, he has a plain Remedy and Demand for it at Law, and ought 
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not to have a Decree for the ſame in a Court of Equity, whoſe Office it is only to ſupply the Defects of the Com- 


mon Law, and not to give any Relief, for that, which, in Caſe there was any abſolute Promiſe for the Payment of 


ttzhe whole Portion, would be plainly recoverable.at Law. 
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Secondly, For that the Verdict upon the Ifſue directed was gained by ill Practices, and againſt the Evidence of 
Three poſitive Witneſſes, as appears hy the Proofs in the Cauſe in Chancery, who fully prove the Agreement to 


7 


be, That 500 l. of the Portion ould be returned, in caſe the ſaid Richard Peacock, or Anne his Wife, ſhould dye 


without Iſſue, and that the Appellant had made the like Agreement for the return of 500 l. part of the Marriage 


Portion of his Eldeſt Daughter. 


Thirdly, For that the 500 J. Remainder of the ſaid 10007. ought not to be Decreed to be paid, for that there 


was never any Deed Executed to Settle the 200 J. per Annum Rent Charge upon Anne, which was the very Induce- 


ment and Conſideration for the giving the 1000 J. Marriage Portion. 5 1 
Fourthly, For that the Decree is Erroneous as to the appointment of paying Intereſt for the remaining 500 J. be- 
cauſe it no ways appears in the Cauſe when that was to be paid, at leaſt it could never be intended that it ſhould 


= be paid till ſuch time as the 200 J. Rent Charge was ſettled (which was never done) and therefore the Maſter 


ſhould not have computed Intereſt from the time of the Marriage in 84. as he has done at 10 J. per Cent. neither 
is there any Reaſon that the ſaid 500 J. (if there was any abſolute Contract to pay the ſame) ſhould carry Inte- 
reſt, there being no Agreement to pay Intereſt, nor the Appellant bound in any Penalty for the Payment of this 


Joo J. which might carry Intereſt. 


For which, and other Reaſons, it is humbly hoped, That Your Lordſbips will be pleaſed to Re- 
verſe the Decree pronounced in Ireland in this Cauſe, 


William Peere Williams. 


